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STATE OF NEVADA
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Carson City, Nevada 89701-4717
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WESLEY DUNCAN

First Assistant Attorney General

NICHOLAS A. TRUTANICH

First Assistant Attorney General

OPINION NO. 2016-02

Deonne Contine

Executive Director

Nevada Department of Taxation
1550 College Parkway, Suite 115
Carson City, Nevada 89706

Dear Ms. Contine:

TOBACCO:; LICENSES; TAXATION:
When transferred to a consumer in
exchange for some form of consideration,
cigarettes manufactured with a cigarette
rolling machine must be affixed with a
Nevada cigarette revenue stamp
pursuant to NRS 370.170. The owner of
the machine may not transfer the
cigarettes, or cause them to come into
the possession of a consumer, unless
the owner of the machine has
precollected the excise tax described in
NRS 370.165, and has satisfied all
applicable federal and state licensing
and regulatory requirements, including
the requirements of NRS 370.385.

On behalf of the Nevada Department of Taxation (Department), you have
requested an opinion from the Office of the Attorney General as to whether Assembly
Bill No. 83 (A.B. 83), enacted during the 78™ Session of the Nevada Legislature (2015),
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regulates the activity of persons who own and operate, or allow others to operate,
cigarette rolling machines within the State of Nevada. See Act of June 9, 2015, ch. 488,
§§ 1-2, 4-9, 11, 2015 Nev. Stat. 2957-2960. More specifically, you have asked whether,
or under what circumstances the owner of a cigarette rolling machine must secure a
manufacturer’s license from the Department before using, or permitting others to use,
the machine to produce cigarettes for the personal consumption of a person other than
the owner of the machine. Additionally, you have asked whether the owner of the
machine must precollect cigarette excise taxes on cigarettes produced in this manner.

In your request letter dated August 24, 2015, you described several situations in
which the owner of a cigarette rolling machine might use the machine to produce
cigarettes for sale to, or consumption by others. In this regard, you have asked about
(1) licensing and (2) tax precollection in situations in which the consumer of the
cigarettes pays no charge for the final, rolled cigarettes; supplies the raw materials for
the production of the cigarettes; provides his own labor to operate the machine; or
operates the machine and takes possession of the cigarettes at a location not open to
the general public.

QUESTION ONE

When a person owns and operates, or allows others to operate a cigarette rolling
machine for the purpose of producing cigarettes within the state of Nevada, must that
person be licensed by the Department as a tobacco manufacturer? If so, must the
person be licensed even if the person: (a) levies no charge for the production of the
final, rolled cigarette; (b) furnishes no employees or contract labor for the purpose of
loading the machine with tobacco and tubes; (c) supplies no raw materials for the
production of the cigarettes; or (d) operates or allows others to operate the machine at a
non-retail location, including private property?

SUMMARY CONCLUSION TO QUESTION ONE

When the owner of a cigarette rolling machine operates, or allows others to
operate, the machine to produce cigarettes for sale to, or consumption by someone
other than the owner of the machine, the owner of the machine must be licensed as a
tobacco manufacturer regardless of who loads the machine or furnishes the raw
materials, whether or not there is a charge to the consumer for the final, rolled cigarette,
and whether or not the machine is located on private property.

ANALYSIS
Chapter 370 of the Nevada Revised Statutes (NRS) governs the manufacture,

possession and distribution of cigarettes. Under NRS 370.010, a “cigarette” includes
“all rolled tobacco or substitutes therefor wrapped in paper or any substitute other than
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tobacco, irrespective of size or shape and whether or not the tobacco is flavored,
adulterated or mixed with any other ingredient.”

Effective June 9, 2015, A.B. 83 amended chapter 370 of NRS to add provisions
governing the possession and operation of cigarette rolling machines. 2015 Nev. Stat.
2957-2960. Section 2 of A.B. 83 adopts the following definition:

1. “Cigarette rolling machine” means any machine that:
(a) May be loaded with loose tobacco, cigarette tubes,
cigarette papers or any other component related to the
production of cigarettes;

(b) Is designed to automatically or mechanically produce,
roll, fill, dispense or otherwise manufacture cigarettes;

(c) Is of a commercial grade or otherwise designed or
suitable for commercial use; and

(d) Is designed to be powered or operated by a primary
source of power other than human power.

2. The term does not include any handheld or manually
operated machine or device if the machine or device is:

(@) Used to make cigarettes for the personal consumption
of the owner of the machine or device; or

(b) Held by a retail establishment solely for sale to a
consumer for the purpose of making cigarettes off the
premises of the retail establishment and for personal
consumption

2015 Nev. Stat. 2957.

Additionally, NRS 370.0315 defines a “manufacturer” as anyone “who . . .
[m]anufactures, fabricates, assembles, processes or labels a finished cigarette . . . .”
Section 5 of A.B. 83 supplements this definition to include “any person who . . . [o]wns,
maintains, operates or permits any other person to operate a cigarette rolling machine
for the purpose of producing, filling, rolling, dispensing or otherwise manufacturing
cigarettes.” 2015 Nev. Stat. 2957 (amending NRS 370.0315).

As indicated above, a cigarette rolling machine does not include a “handheld or
manually operated machine or device . . . [u]sed to make cigarettes for the personal
consumption of the owner of the machine or device. . . .” 2015 Nev. Stat. 2957.
Likewise, it does not include a machine or device held by a seller in the seller's
inventory and not used by the seller to produce cigarettes. /d. Consequently, the owner
of a handheld or manually operated device is not a manufacturer if the owner uses the
device to roll cigarettes for the owner’s personal consumption, or possesses the device
only for purposes of selling the device in the ordinary course of business.
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‘When a statute’s language is plain and unambiguous and the statute’s meaning
[is] clear and unmistakable, the courts are not permitted to look beyond the statute for a
different or expansive meaning or construction.” See DeStefano v. Berkus, 121 Nev.
627, 629, 119 P.3d 1238, 1239, 1240 (2005). As it pertains to the owner of a cigarette
rolling machine, the language of A.B. 83 is plain and unambiguous. If the owner of the
machine uses the machine, or permits another person to use the machine, to produce
cigarettes for sale to, or consumption by someone other than the owner of the machine,
the owner of the machine is a manufacturer. 2015 Nev. Stat. 2957. As a manufacturer,
the owner of the machine must secure a manufacturer’s license from the Department.
2015 Nev. Stat. 2958. The requirement to secure a manufacturer’s license under these
circumstances is unconditional. There are no exceptions for machines operated on
private property or by consumers who supply their own labor, tobacco, or rolling
materials.

QUESTION TWO

When the owner of a cigarette rolling machine uses the machine, or allows
others to use the machine, to produce cigarettes for sale to, or consumption by a
consumer who is not the owner of the machine, must the owner of the machine
precollect cigarette taxes on the sale or consumption of the final, rolled cigarettes?

SUMMARY CONCLUSION TO QUESTION TWO

Under the circumstances as described above, the owner of a cigarette rolling
machine must precollect cigarette taxes if he collects from the consumer a charge or fee
for: (a) the final, rolled cigarettes; (b) the privilege of using the machine to produce the
cigarettes; (c) the raw materials used in the production of the cigarettes; or (d) some
comparable aspect of the production cycle. This is true regardless of whether the
owner of the machine furnishes the labor or the materials for the production of the
cigarettes, or places the machine at a location not open to the general public.

ANALYSIS

Nevada imposes an excise tax “upon the purchase or possession of cigarettes by
a consumer in the State of Nevada at the rate of 40 mills per cigarette.” NRS 370.165
(emphasis added). “The tax must be precollected by the wholesale or retail dealer, and
must be recovered from the consumer by adding the amount of the tax to the selling
price.” Id. Although the tax must be precollected by the wholesale or retail dealer, the
tax itself is imposed “upon the consumer and is precollected for convenience only.”
NRS 370.077.

The precollection of the tax is represented by a Nevada cigarette revenue stamp
purchased from the Department and affixed to any package of cigarettes held for sale or
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distribution within the State. NRS 370.165. Except as otherwise provided by law, it is
unlawful for a wholesale or retail dealer to distribute cigarettes within the State unless
the cigarettes have been properly packaged with a revenue stamp affixed.
NRS 370.170.

A “wholesale dealer’ includes “[alny person who manufactures or produces
cigarettes within this State and who sells or distributes them within the State.”
NRS 370.055 (emphasis added). Similarly, a “retail dealer” includes anyone “who sells
or distributes cigarettes to a consumer within the State.” NRS 370.033 (emphasis
added). Under the circumstances as described above, the owner of a cigarette rolling
machine is a manufacturer of cigarettes and must secure a manufacturer’s license from
the Department. As to the obligation to precollect the excise tax, the owner of the
machine functions simultaneously as the wholesale and retail dealer of the cigarettes if
the owner collects a charge or fee for the cigarettes or some aspect of their production
cycle. In other words, if the owner of the machine collects such a charge or fee, the
owner is reasonably characterized as having “sold” or “distributed” cigarettes to the
consumer.

Chapter 370 of NRS does not provide a statutory definition of “distribute” but
does provide a definition of the terms “sale” and “to sell.” As they pertain to transactions
between a manufacturer and a consumer of cigarettes, these terms mean: “[tJo
exchange, barter, possess or traffic in; . . . [to] deliver for value; . . . [t]o peddle; . . . [t]o
traffic in for any consideration, promised or obtained directly or indirectly; or . . . [t]o
procure or allow to be procured for any reason.” NRS 370.035 (emphasis added). The
terms “value” and “consideration” indicate that a transfer of cigarettes between a
manufacturer and consumer is not to be considered a sale unless the transfer is
supported by consideration. Likewise, the terms “peddle,” “traffic’ and “procure” all
connote a transfer for consideration.

NRS 370.077 further supports the proposition that a transfer of cigarettes
between a manufacturer and consumer must be supported by consideration in order to
be characterized as a sale. This provision states that after the excise tax has been
precollected by the wholesale or retail dealer, it “shall be added to the selling price of
the cigarettes.” NRS 370.077 (emphasis added). This obligation to add the tax to the
“price” presupposes that the cigarettes have been transferred for quantifiable value.

When interpreting statutes, a court should view related statutory provisions as a
whole. International Game Technology, Inc. v. Second Judicial District Court, 122 Nev.
132, 152, 127 P.3d 1088, 1102 (2006). When viewed in its entirety, the language of
NRS 370.035 and 370.077 indicates that the term “sale” means a transfer for
consideration. While not statutorily defined, the term “distribute” appears in the same
context as does the term “sale.” Moreover, terms not statutorily defined “should be
given their plain meaning unless it would violate the spirit of the act.” In re Petition of
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Phillip A.C., 122 Nev. 1284, 1293, 149 P.3d 51, 57 (2006). In a commercial setting,
“distribute” refers to a transfer of goods between different points in the supply chain,
namely between “stores and other businesses that sell to consumers.” NEw OXFORD
AMERICAN DICTIONARY 505 (3d ed. 2010). The distribution of goods between different
points in the supply chain most commonly involves an exchange of value or
consideration. As a person who transfers cigarettes to another, the owner of cigarette
rolling machine has no obligation to precollect tax pursuant to NRS 370.165 unless the
owner has sold or distributed them to the consumer. Accordingly, the owner has no
obligation to precollect tax unless the owner has transferred the cigarettes, or otherwise
caused their transfer for consideration.

Aside from the issue of consideration, however, there remains a question
whether the owner of the cigarette rolling machine must precollect tax in the absence of
a specific charge to the consumer for the final, rolled cigarettes. In other words, there
remains a question as to whether the owner of the machine must precollect tax if the
owner purportedly charges the consumer only for the privilege of using the machine, or
only for the raw materials used in the production of the cigarettes.

Given the circumstances described in Question Two, the true object of the
transaction between the owner of the machine and the consumer is the transfer and
acquisition of the final, rolled cigarettes produced by the machine. Although the owner
of the machine may purport to levy a charge or fee only for the privilege of using the
machine, or only for the cost of the raw materials used in the production of the
cigarettes, that charge or fee is properly recharacterized as a charge for the final, rolled
cigarettes. See, e.g., Federated Dept. Stores, Inc., F & R Lazarus Co. Div. v. Lindley,
456 N.E.2d 1209, 1210 (Ohio 1983) (in evaluating applicability of sales tax, one must
draw “a distinction . . . as to the true object of the transaction contract; that is, is the real
object sought by the buyer the service per se or the property produced by the service”);
Quotron Systems, Inc. v. Comptroller of Treasury, 411 A.2d 439, 443 (Md.1980) (an
analysis of the “dominant purpose of the contract . . . is applicable when characterizing
the overall function of a company which provides both a service and related
equipment”); Dechert LLP v. Commonwealth, 942 A.2d 210, 212 (Pa. Cmwilth. Ct. 2007)
(holding that the purpose of a sale of canned computer software was the acquisition of
the software, not the acquisition of the license to use the software).

Although the courts have applied this true object rationale to questions involving
the applicability of sales tax, the rationale is equally persuasive as it applies to Nevada’s
cigarette excise tax. Indeed, the Legislature has deemed the owner of a cigarette
rolling machine to be a “manufacturer” of the cigarettes produced by the machine.
2015 Nev. Stat. 2957. This holds true regardless of who supplies the labor or the raw
materials used for the production of the cigarettes. Accordingly, the owner of the
machine is properly characterized as a seller of cigarettes, not a seller of services or
materials associated with the production of cigarettes.
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In summary, when transferred to a consumer in exchange for some form of
consideration, cigarettes manufactured with a cigarette rolling machine must be affixed
with a Nevada cigarette revenue stamp pursuant to NRS 370.170. It follows that the
owner of the machine may not transfer the cigarettes, or otherwise cause them to come
into the possession of a consumer, unless the owner of the machine has precollected
the excise tax in the manner described in NRS 370.165, and has satisfied all applicable
federal and state licensing and regulatory requirements, including the requirements of
NRS 370.385.

Sincerely,
ADAM PAUL LAXALT

Attorney General

By:

GREGORY L. ZUNINO

Bureau Chief

Bureau of Business and State Service
(775) 684-1237

GLZ/GLZ

' NRS 370.385 sets forth packaging and labeling requirements, among others, and incorporates
certain federal requirements and restrictions by reference to various provisions of the U.S. Code. Except
as it pertains to the manufacturer’s license required by NRS 370.080 (as amended by A.B. 83), this
opinion does not address licensing, packaging or labeling requirements.
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STATE OF NEVADA
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WESLEY DUNCAN

First Assistant Attorney General

NICHOLAS A. TRUTANICH

First Assistant Attorney General

ELKO COUNTY DISTRICT ATTORNEY’S
OFFICE; JUSTICE OF THE PEACE
SALARIES: NRS 4.040(1) mandates that
a board of county commissioners, at its
regular July meeting held in the election
year for any justice of the peace in its
township, fix the minimum compensation
for each justice of the peace who will run
for office in the upcoming election. During
the term that follows the election, the
board may increase the compensation of
the persons elected to those positions or
change the source and payment schedule
of their compensation. However, the
board may not, during their current term,
reduce their compensation below the
minimum previously established.

Elko County District Attorney’s Office
540 Court Street, Second Floor
Elko, Nevada 89801-3315

Dear Ms. McQueary:

You have asked whether the Board of Elko County Commissioners (“Board”)
may, pursuant to NRS 4.040(1), fix the compensation of a new justice of the peace
below the amount paid to an existing justice of peace. Additionally, you have asked
whether the compensation of an existing justice of the peace may be reduced prior to
the expiration of his or her current term of office.
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QUESTION ONE

Under NRS 4.040(1), does the Board’s authority to “change” the compensation of
a justice of the peace encompass the right to reduce his or her compensation prior to
the expiration of his or her current term of office?

SHORT ANSWER

As used in NRS 4.040(1), the word “change” refers to the Board’s authority to
adjust the source of fixed compensation paid to a justice of the peace (“JP”) from a
stated salary to fees retained by the JP as provided by law, or to a combination of both.
The word “change” in NRS 4.040(1) also means the authority of the Board to adjust the
payment schedule of a stated salary, which can be made payable “monthly, semi-
monthly, or at regular 2-week intervals” to a JP. As limited by the context of NRS
4.040(1), “change” cannot mean that the Board may reduce the compensation of a JP
prior to the expiration of his or her current term.

ANALYSIS
NRS 4.040(1) states:

The several boards of county commissioners of each
county, at the regular meeting in July of any year in which an
election of justices of the peace is held, shall fix the
minimum compensation of the justices of the peace within
their respective townships for the ensuing term, either by
stated salaries, payable monthly, semimonthly or at regular
2-week intervals, or by fees, as provided by law, or both, and
they may thereafter increase or change such compensation
during the term but shall not reduce it below the minimum so
established.

NRS 4.040(1) (emphasis added).

Unless limited by the context in which it appears, the word “change” is broadly
defined as follows: “to cause to be different; alter.” THE AMERICAN HERITAGE DICTIONARY
258 (2nd ed. 1982). In this case, however, the broad meaning of “change” is limited by
the context in which the word appears.

NRS 4.040(1) authorizes Boards to fix the minimum compensation of JPs for an
upcoming term by one of three options: “stated salaries . . . or by fees, as provided by
law, or by both.” Further, NRS 4.040(1) identifies three methods by which the Board
may fix the payment schedule for the stated salaries, if any, that it has established for
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JPs within the township. In this regard, stated salaries may be made “payable monthly,
semi-monthly or at regular 2-week intervals.” NRS 4.040(1).

Although NRS 4.040(1) authorizes the Board to increase or change a JP’s
compensation during a term, it further states that the Board “shall not reduce it below
the minimum [previously] established.” The foundation of statutory construction requires
that “[wlhen the language of a statute is plain and unambiguous, [an interpreting body]
should give that language its ordinary meaning and not go beyond it.” Nevada Power
Co. v. Pub. Util. Comm’n, 122 Nev. 821, 837, 138 P.3d 487, 495 (2006). Here, by using
the word “change,” but also expressly stating that a JP’s compensation may not be
‘reduceld],” the Legislature granted the Board the authority to change the attributes of a
previously fixed level of minimum compensation, including attributes such as the source
of the compensation and the schedule of payments, but it simultaneously prohibited the
Board from reducing the compensation below the amount previously established. See
Op. Nev. Att'y Gen. No. 152 (July 15, 1964).

QUESTION TWO

Insofar as NRS 4.040(1) prohibits the Board from reducing an existing JP’s
compensation below the “minimum so established” before that JP’s term, must the
Board fix a new JP’s compensation at or above this same threshold? Similarly, does
NRS 4.040(1) authorize the Board to compensate a new JP on a part-time basis?

SHORT ANSWER

As used in NRS 4.040(1), the phrase “minimum so established” refers to the
amount of compensation established by the Board with respect to any JP whose term of
office will commence at the conclusion of the upcoming election. The phrase does not
refer to the compensation of a JP who may be elected to a term that will commence at
some point thereafter. Accordingly, the Board may fix the minimum compensation for a
new JP, serving a staggered term, at a value less than the minimum compensation it
previously established for an existing JP. Additionally, nothing in NRS Chapter 4
precludes the Board from fixing the minimum compensation of a new JP to reflect a
part-time or half-time case load.

ANALYSIS

The plain language of NRS 4.040(1) contains two separate provisions. The first
provision of NRS 4.040(1) states that Boards, “at the regular meeting in July of any year
in which an election of justices of the peace is held, shall fix the minimum compensation
of [JPs] within their respective townships for the ensuing term[.]” NRS 4.040(1)
(emphasis added). The use of the word “shall” in the first provision of NRS 4.040(1)
mandates that the Board fix the minimum compensation for the upcoming term of a JP
at the regular July meeting of any year in which an election of a JP is to be held. This
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mandate does not restrict the Board from fixing the minimum compensation for the
upcoming term of a JP above or below the minimum compensation earlier fixed by the
Board for a term that commenced previously.

The second provision of NRS 4.040(1) states: “and they may thereafter increase
or change such compensation during the term but shall not reduce it below the
minimum so established.” NRS 4.040(1) (emphasis added). The words “and they may
thereafter increase or change” contained in the second provision of NRS 4.040(1)
reflect the Legislature’s intention to grant Boards the authority to increase or otherwise
adjust (without reducing) the compensation of a midterm JP. The second provision of
NRS 4.040(1) also contains a limitation that prevents reduction of a midterm JP’s
compensation below the amount set by the Board prior to the JP’s election. NRS
4.040(1).

The authority vested in Boards by NRS Chapter 4 to fix the compensation of JPs
within their respective townships is exclusive. Article 4, Section 20, of the Nevada
Constitution was amended in 1926, to among other things, reserve plenary authority to
“[rlegulat[e] the jurisdiction of and duties of justices of the peace and of constables, and
[to] fix[] their compensation.” NEV. CONST. art. 4, § 20. NRS 4.040(1) unquestionably
grants this reserved plenary authority to fix the compensation of JPs to Boards. Based
upon the absence of other limiting language within NRS Chapter 4, the plenary authority
of Boards to fix the compensation of JPs includes the authority to pay JPs on either a
part-time or full-time basis. NRS 4.040(1).

Sincerely,
ADAM PAUL LAXALT

Attorney General

By:

PETER K. KEEGAN
Deputy Attorney General

PKK/SAD







































ADAM PAUL LAXALT

Attorney General

OPINION NO. 2016-06

Steven B. Wolfson

Clark County District Attorney

Attn: Christopher Lalli

Assistant District Attorney

200 Lewis Avenue

Las Vegas, Nevada 89101

Dear Mr. Wolfson and Mr. Lalli:

STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

100 North Carson Street
Carson City, Nevada 89701-4717

WESLEY DUNCAN

First Assistant Attorney General

NICHOLAS A. TRUTANICH

First Assistant Attorney General

August 15, 2016

DISTRICT ATTORNEY; CITATIONS;

MISDEMEANORS; COURTS; NRS

171.1776 does not appear to have been
intended to abrogate prosecutorial
discretion, however, the statute does
require that citations be filed with the
court at the time they are issued.
Prosecutors are the proper authority to
negotiate the resolution of charges
brought by citation; however, due to the
requirements of NRS 171.1776, the final
disposition must involve judicial action
and, if a dismissal is contemplated,
leave of court is required.

You have requested a formal opinion from the Office of the Attorney General
pursuant to NRS 228.150 regarding the authority of prosecutors with respect to the
disposition of non-traffic misdemeanor citations under NRS 171.1776.
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QUESTION ONE

Do Nevada prosecutors have the discretion to determine which citations they will
proceed upon in light of NRS 171.1776, which provides that such citations be filed with
the court having jurisdiction over the matter and may be disposed of only by trial or
other official action by a judge of such court?

SUMMARY CONCLUSION TO QUESTION ONE

NRS 171.1776 does not appear to have been intended to abrogate prosecutorial
discretion; however, the language of the statute does require that all citations be filed
with the court at the time they are issued and that the prosecutor obtain leave of court in
order to dismiss.

ANALYSIS

Nevada first implemented citations for traffic violations in 1967. Codified as NRS
484.910 et seq. (now NRS 484A.600 et seq.), the procedural language was taken
directly from the Uniform Vehicle Code, prepared by the National Committee on Uniform
Traffic Laws and Ordinances. Hearing on S.B. 438 Before the Assembly Judiciary
Committee, 1967 Leg., 54th Sess. 5 (April 3, 1967). In 1973, law enforcement sought to
have the power to issue a citation in lieu of arrest extended to non-traffic related
misdemeanors to increase efficiency and improve public relations. Hearing on A.B. 68
Before the Assembly Judiciary Committee, 1973 Leg., 57th Sess. 1 (February 5, 1973).
The bill language mirrored that of the traffic citation statutes, including the “may be
disposed of only by trial in such court or other official action by a judge” provision.

In reviewing A.B. 68, members of the Senate Judiciary Committee expressed
concern that the citations were not reviewed by a district attorney or city attorney before
becoming complaints. Hearing on A.B. 68 Before the Senate Judiciary Committee, 1973
Leg., 57th Sess. 1 (March 5, 1973). The bill's sponsor, Assemblyman Torvinen,
informed the Committee that at that time in some jurisdictions misdemeanor complaints
were reviewed by prosecutors in advance of filing, but that in others they were reviewed
only “when the case comes up.” /d. No further discussion was had on this issue.
Senators also questioned whether a citation would appear on an individual's criminal
record “if the case were dropped.” Id. Assemblyman Torvinen indicated that the result
would be essentially the same as with an arrest, except that the record would reflect a
citation with no arrest. /d.

There is no support in the legislative history for a reading of NRS 171.1776 that
removes prosecutors from the process until the time of trial. Rather, it appears that the
Legislature intended for misdemeanor citations to be treated procedurally like
misdemeanor arrests and be subject to the same prosecutorial scrutiny.
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Statutorily, this procedure is as follows: “Upon issuing a misdemeanor citation,”
the officer is to file the citation with the court having jurisdiction over the alleged offense.
NRS 171.1776(1). Once filed with the proper court, the citation is “deemed to be a
lawful complaint for purpose of prosecution.” NRS 171.1778. NRS 252.090(2) directs
that, in justice court, the district attorney is to “conduct all prosecutions on behalf of the
people for public offenses.” Thus, when a citation is filed and becomes a complaint, it
falls to the district attorney to prosecute the complaint.

NRS 178.554 permits a prosecutor to file for dismissal of a misdemeanor
complaint “by leave of court,” resulting in the termination of prosecution.” Provided the
judge accepts and enters the dismissal, the requirement of NRS 171.1776(3) that the
citation be disposed of by “official action by a judge” would then be satisfied.

While Nevada lacks case law with regard to the specific circumstances under
which the court should grant leave to dismiss, NRS 178.554 is substantively identical to
Federal Rule of Criminal Procedure 48(a). With respect to the federal rule, the United
States Supreme Court has held that a court may withhold leave only where the
prosecutor's decision to dismiss “clearly disserved the public interest.” Rinaldi v. United
States, 434 U.S. 22, 29 (1977). “It is presumed that the prosecutor is the best judge of
whether a prosecution should be terminated.” United States v. Doe, 61 F.3d 913 (9th
Cir. 1995). Under this line of case law, the court does not substitute its judgment for that
of the prosecutor with respect to the merits of the case, but rather acts as a balancing
agent to ensure that the power to dismiss is not used for an improper purpose, such as
prosecutorial harassment or personal gain.

The court does not have the power to sua sponte dismiss charges “in furtherance
of justice”; rather, the legislature has provided that the prosecutor must initiate
dismissal. State v. Second Judicial Dist. Court, 85 Nev. 381, 384, 455 P.2d 923, 925
(1969). Prosecutors are subject to an ethical duty not to proceed on charges not
supported by probable cause, Nevada Rules of Professional Conduct 3.8(a), but are not
required to prosecute even where there is sufficient evidence of guilt. United States v.
Lovasco, 431 U.S. 783, 794 (1977). The prosecutor may also consider, for instance, the
severity of the harm caused, the proportionality of the potential punishment to the
offense, and the cooperation of the defendant in other prosecutions. /d. at n. 15.
Prosecutorial discretion must therefore be exercised in order to avoid miscarriages of
justice.

' NRS 174.085(5), which permits a prosecutor before trial to dismiss without prejudice a

misdemeanor complaint “that the prosecuting attorney has initiated” and does not require judicial
approval, would not be applicable in the context of misdemeanor citations.
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QUESTION TWO

Are Nevada prosecutors vested with the authority to negotiate citations in light of
NRS 171.1776, which provides that such citations be filed with the court having
jurisdiction over the matter and may be disposed of only by trial or other official action
by a judge of such court?

SUMMARY CONCLUSION TO QUESTION TWO

Prosecutors are the proper authority to negotiate resolution of charges brought
by citation; however, due to the requirements of NRS 171.1776, the final disposition
must involve judicial action and, if a dismissal is contemplated, leave of court is
required.

ANALYSIS

Based on the legislative history, the language “may be disposed of only by trial in
such court or other official action by a judge” comes originally from the Uniform Vehicle
Code and thus was not intended to address a specific situation within the Nevada
courts. It is therefore distinguishable from statutes such as NRS 200.485(8), which
expressly limits prosecutorial authority to reduce or dismiss domestic battery charges,
and NRS 484C.420, which expressly limits prosecutorial authority to reduce or dismiss
driving under the influence charges, where a specific public interest is identified and
served by the zealous prosecution of these offenses.

Prosecutors have broad discretion in the resolution of their cases, including the
authority to permit an individual to complete a diversion program in lieu of prosecution.
Salaiscooper v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 117 Nev. 892, 902, 34
P.3d 509, 516 (2001). “[T]he decision to prosecute, including the offer of a plea bargain,
is a complex decision involving multiple considerations, including prior criminal history,
the gravity of the offense, the need to punish, the possibility of rehabilitation, and the
goal to deter future crime.” Id. at 906, 34 P.3d at 518. The district attorney is in the best
position to weigh these factors and reach a decision as to the most appropriate
resolution of the case, up to and including dismissal of charges.

Moreover, because the statutes providing for traffic citations and non-traffic
misdemeanor citations are identical, to the extent that it is inappropriate for a judge to
engage in substantive negotiation of a traffic citation, the same would be equally true
with respect to the negotiation of a non-traffic misdemeanor citation. See Propriety of a
Judge Participating in Ex Parte Resolution of Misdemeanor Traffic Citations, Standing
Comm. Judicial Ethics Op. JE15-003 (2015).
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As discussed in response to Question One, NRS 171.1776 requires,
procedurally, that an officer file the citation with the court having jurisdiction when it is
issued. Thereupon, it becomes a complaint and may only be disposed of through trial or
other judicial action. Thus, while the prosecutor possesses authority to resolve a
pending citation, if diversion is contemplated in the negotiations, it is incumbent upon
the prosecutor to seek leave of the court and ensure that the dismissal is officially
entered on the record.

Sincerely,
ADAM PAUL LAXALT

Attorney General

By:

AMY K. STEELMAN
Deputy Attorney General

AKS/JCB
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OPINION NO. 2016-07 DISTRICT ATTORNEY; COUNTY
HOSPITAL DISTRICT; BOARD OF
COMMISSIONERS; HOSPITALS:
Subject to the approval, ratification
or authorization of the Board of
County Commissioners, the Hospital
District may contract with a privately
owned company or public agency to
provide medical services of the
nature provided in a hospital.

Angela A. Bello

Nye County District Attorney
P.O. Box 39

Pahrump, Nevada 89041

Dear Ms. Bello:

You have requested a formal opinion from the Office of the Attorney General
pursuant to NRS 228.150 concerning the powers of a hospital district created by
Chapter 450 of the Nevada Revised Statutes (NRS).

Pursuant to NRS 450.550 to 450.760, inclusive, the board of county
commissioners of a county may enact a property tax to fund the provision of medical
services to the residents of an area within the county that is underserved by medical
professionals. Such an area is referred to as a “hospital district.” NRS 450.560. Once
a tax is enacted, the management of the district must be entrusted to a board of
trustees. NRS 450.630—450.720. You have asked whether the board of trustees may,
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in lieu of funding the operation of a full-service hospital, contract with a private health
care provider to offer medical services of the type that would ordinarily be available at
an acute care facility, or offered by medical professionals from a remote site using
telephone or internet communications (e.g., telemedicine).

You have posed the question because the Board of County Commissioners of
Nye County (the Board) has created a hospital district, the Northern Nye County
Hospital District (the District), which levied property taxes for fiscal year 2016. In
August 2015, two months into that fiscal year, the hospital in Tonopah closed after the
entity operating it filed bankruptcy. Thereafter, Nye County, the owner of the hospital
grounds, building and equipment, leased them to Renown Health (Renown), a domestic
non-profit entity that operates a private hospital in Reno. It is anticipated that Renown
will provide certain medical services in Tonopah that are not otherwise available in the
District, including telemedicine and an urgent care facility.

QUESTION PRESENTED

Although Renown will not operate a full-service hospital, may the District contract
with Renown, through the District’'s board of trustees, to provide medical services to
residents of the District?

SUMMARY CONCLUSION

When authorized by an ordinance or resolution of the Board, the District’'s board
of trustees may contract with Renown to provide the “services of a hospital” to the
residents of the District. The contract need not be contingent upon a commitment by
Renown to operate a full-service hospital. Since the provision of medical services within
the District is a matter of local concern, the scope of the services to be provided by
Renown is a matter committed to the discretion of the Board pursuant to NRS 244.146.

DISCUSSION

Renown owns and operates a full-service hospital in Washoe County. It has
leased from Nye County the equipment and real property previously operated as a
hospital, but will not continue to operate a “hospital” as defined in NRS 449.012.
Notably, it will not provide 24-hour care. While the services it intends to provide to
residents of the District are medical services—diagnosis, treatment and care—those
services will be offered on an outpatient basis, including through telemedicine.

' NRS 449.012 provides a definition of “hospital” for purposes of Chapter 449 of NRS. Chapter
449 provides for the licensing, inspection and regulation of hospitals generally. Although the statutory
definition comports with a common understanding of the term “hospital,” it has no specific application to
the duties and responsibilities of a hospital district created pursuant to Chapter 450 of NRS.
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Agency Powers Generally

A hospital district constitutes a local government. Op. Nev. Att'y Gen. No. 95-23
(Dec. 31, 1995), citing NRS 354.474. Historically, the Nevada Supreme Court has
adopted and applied a common-law limitation of local government power known as
Dillon’s Rule. See Ronnow v. City of Las Vegas, 57 Nev. 332, 342, 65 P.2d 133, 136
(1937). Under that general rule, a local government is authorized to exercise only those
powers which are expressly granted, which are necessarily implied to carry out powers
expressly granted, or essential to the accomplishment of the declared objects and

purposes of the local government. “Any fair [or] reasonable . . . doubt concerning the
existence of power” is resolved against a local government entity seeking to exercise it,
and it “is denied. . . . All acts beyond the scope of the powers granted are void.” Id. at

343, 65 P.2d at 136. Dillon’s Rule is a rule of construction, serving as an aid in
determining legislative intent. BLACK'S LAw DICTIONARY 412 (5th ed. 1979).

With the passage of Senate Bill 29 in 2015 (S.B. 29), the Nevada Legislature
modified the historical Dillon’s Rule to grant to boards of county commissioners, in the
absence of a constitutional or statutory provision requiring a power to be exercised in a
specific manner, “[a]ll other powers necessary or proper to address matters of local
concern for the effective operation of county government, whether or not the powers are
expressly granted to the board.” NRS 244.146(1). In the face of “any fair or reasonable
doubt concerning the existence of a power of the board to address a matter of local
concern ... it must be presumed that the board has the power unless it is rebutted by
evidence of a contrary intent by the Legislature.” Id. S.B. 29 did not modify Dillon’s
Rule with regard to “(a) Any local governing body other than a board of county
commissioners; or (b) Any powers other than those necessary or proper to address
matters of local concern for the effective operation of county government.”
NRS 244.137(7).

Therefore, aside from the powers of a board of county commissioners to address
matters of local concern for the effective operation of county government, S.B. 29 does
not modify Dillon’s Rule.

Hospital District Powers
The board of trustees? of a hospital district is required to “[c]arry out the spirit and

intent of NRS 450.550 to 450.750, inclusive, in establishing and maintaining a hospital
in each district created pursuant to” those provisions, and “[m]ake and adopt bylaws,

2 “Board of trustees’ means . . . (a) A board of hospital trustees . . . or (b) A board of county
commissioners . . ..” NRS 450.550(1).
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rules and regulations . . . [flor its own guidance and the government of any such
hospital . . . .” NRS 450.630.

A hospital district may be formed in an area where there is no existing hospital
district “for the sole purpose of contracting with a public agency or a privately owned
hospital to provide services of a hospital to the residents of the district,” provided, inter
alia, “the district constitutes a geographic area of the county that is not served by
adequate medical services.” NRS 450.710.

A hospital district has the express power to:

[Clontract with a public agency or a privately owned hospital
to provide the services of a hospital to the residents of the
hospital district if it determines that:

1. There is a need to provide medical services to the
residents of the district which are not being provided by the
district; or

2. Itis less costly or more efficient to provide the services of
a hospital to the residents of the district by contracting with a
public agency or a privately owned hospital.

NRS 450.715.

A hospital district has the additional express duties or powers, inter alia, to (1)
prepare a budget (NRS 450.650); (2) levy a tax (NRS 450.660); (3) accept donations
(NRS 450.690); (4) determine medical indigency (NRS 450.700); and (5) borrow money
and incur or assume indebtedness (NRS 450.665). The power to levy a tax includes a
requirement that the taxes thus collected must be “(a) [p]laced in the treasury of the
county in which the district hospital is located; (b) [c]redited to the current expense fund
of the district: and (c) [u]sed only for the purpose for which it was raised.”
NRS 450.660(3).

A hospital district may also “contract with a company which manages hospitals
for the rendering of management services in a district hospital.”® NRS 450.720(1).

ANALYSIS
Under NRS 450.715, in order for the District to contract with Renown for the

provision of medical services, those services must be needed services not provided by
the hospital district and must be services of a hospital. The question of need is not at

? “District hospital’ means a hospital constructed, maintained and governed pursuant to NRS
450.550 to 450.760.” NRS 450.550(2).
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issue, so what remains is whether the services to be provided by Renown are those of a
hospital.

As used in NRS 450.710 and 450.715, the word “hospital” is not defined. It is,
however, defined at NRS 449.012, which supplements the provisions of Chapter 449
governing the licensure and regulation of hospitals generally. To the extent that
Chapters 449 and 450 address related subjects, the term “hospital” as used in Chapter
450 should be harmonized with the statutory definition at NRS 449.012. State, Div. of
Ins. v. State Farm Mut. Auto. Ins. Co., 116 Nev. 290, 294, 995 P.2d 482, 485 (2000).

“‘Hospital” is defined in NRS 449.012 to mean “an establishment for the
diagnosis, care and treatment of human illness, including care available 24 hours each
day from persons licensed to practice professional nursing who are under the direction
of a physician, services of a medical laboratory and medical, radiological, dietary and
pharmaceutical services.”

NRS 450.710 and 450.715 do not use the word “hospital” in isolation, but instead
refer to the “services of a hospital.” The phrase “services of a hospital’ is
unaccompanied by any modifier. As such, it fails to address whether any specific
quantum of services described in NRS 449.012 must be provided. With that ambiguity,
a court will look to the statutory scheme as a whole and its evident purpose to resolve
questions concerning the meaning of the specific provisions in question. Thomas v.
State, 88 Nev. 382, 384, 498 P.2d 1314, 1315 (1972) (“[I]t is always the first great object
of the courts in interpreting statutes, to place such construction upon them as will carry
out the manifest purpose of the legislature, and this has been done in opposition to the
very words of an act. A statute must be construed in the light of its purpose. [A]nd it
must be construed as a whole.”) (citations omitted).

The purpose of Chapter 450 may be gleaned, in part, from its authorization to the
county to contract for the services of a hospital under either of two conditions:

1. There is a need to provide medical services to the
residents of the district which are not being provided by the
district; or

2. It is less costly or more efficient to provide the services
of a hospital to the residents of the district by contracting
with a public agency or a privately owned hospital.

NRS 450.715.

These conditions indicate that the purpose of the statutory scheme is to provide
for affordable medical services in areas that are underserved by medical professionals.
Although it has been urged that a hospital district must maintain a hospital, and that the
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contracts contemplated by NRS 450.710 and 450.715 may only be executed by a
hospital district that maintains a hospital, NRS 450.630 speaks to a general duty on the
part of the hospital district board of trustees to “[c]arry out the spirit and intent of NRS
450.550 to 450.750, inclusive, in establishing and maintaining a hospital in each district
created pursuant to” those provisions. Additionally, NRS 450.660(3)(b) requires that the
taxes collected pursuant to a levy of the hospital district be “[p]laced in the treasury of
the county in which the district hospital is located.”

Accordingly, the provisions of NRS Chapter 450 manifest an overriding legislative
intent to 